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- 13.

“That the container used for the commodity sought to be condemned is com-

- monly and universally recognized as containing enough formula and ingredi-
- ents to make a standard and publiely recognized recipe producing one pint of -
pudding ; that such fact is known to the buying public generally, and there is
no relationship between the size of the container used and factors and reasons

_causing the public to purchase the commodity involved.

14.

“That, while said commodity fills only approximately about 55% of the
exterior container without allowance for space required by the inner removable
package, the container used is sanitary, convenient to the user, and of a type
reasonably necessary in packaging, handling and utilizing the product sought -
to be condemned ; that the type of inner packaging used in packaging the com-
modity involved requires the use of an outer container larger than the inner
package; that said container is not so filled as to be misleading within the -
meaning of subdivision (d), Section 343, 21 U. 8. C., or otherwise, and said
container and commodity does not otherwise violate said Federal Food, Drug
and Cosmetic Act of June 25, 1938. ' : ’

CONCLUSIONS OF LAW
1.

“That 21 U S. .C. 343 '(d) appiies only to a container so made, formed or
filled as to be misleading in fact. o :

2.

“That since the proof shows said container is not so made, formed or filled as
to be misleading, the Libel and Amended Libel should be dismissed, the Moni-
tion and Amended Monition should be quashed, and.the Clerk of the United
States District Court for the District of New Jersey should be directed to refund
to claimant the cost deposit made by claimant in lien of a stipulation.for costs
in the sum of $250.00 and on deposit with said Clerk, and the United. States
Marshal for the District of New Jersey should be directed to release and
deliver said 738 cases, more or less, of said article labeled ‘Jiffy-Lou Vanilla
Flavor Pudding’ and that judgment should enter accordingly. C

“Settled and approved this 8th day of February, 1946.”

13495. Adulteration and misbranding of ice cream powder. TU. S. v. 154 Cartons
* x  * (F, D, C. No. 24907. Sample No, 18964-K.)

. LiBer FILEp: June 23, 1948, Eastern District of Kent_ucky. _ _

ALLEGED SHIPMENT:  On or about May 12, 1948, by. the Roosa & Ratliff Co., from
Cincinnati, Ohio. ' _ ' ‘ _

PropucT: 154 cartons, each containing 12 3-ounce boxes, of ice eream powder -
at Frankfort, Ky. Examination showed that the product consisted essentially
of starch, gum, a little sugar, and artificial flavors, to which ingredients cream
or milk and sugar must be added to make a ﬁnished ice cream.

LABEL, IN PART: “Smooth-O Ice Cream Powder.” : o :

NATURE oF CHARGE: Adulteration, Section 402 (b) (1), valuable constituents,
.cream or milk and sugar, had been in whole or in part omitted from the article.
' Misbranding, Section 403 (a), the name “Ice Cream Powder” was false and
‘misleading as applied to the article to which valuable ingredients, cream or
milk and sugar, must be added. ' e ' o

DiISPOSITION : July 14, 1948. Default decree of condemnation and destruction.

. ’No. 24971, Sample No. 37080-K.) o
Liser FILED: June 28, 1948, Western District of Washington.
VALLEGED SHIPMENT: On or about November 11, 1946, from Los Angeles, Calif.

13496.' Adulteration of butterscotch topping. U. S.v.19 Cases * * % (F. D.C:
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PropuUoCT : 19 cases, each contammg 4 l-gallon Jars, of butterscotch toppmg at
Seattle, Wash.

NATURE OF (HARGE: Adultexatlon Section 402 (a) (3), the article consisted
in whole or in part of a decomposed substance by reason of the presence of
mold. . (The article was adulterated while held for sale after shipment in
interstate commerce.)

DisposiTioN: September 1, 1948, Default decree of condemnation and destrue- *

tion.
13497, Adulteratlon of baby soups. U. S. v. 152'Cases, ete. (F.D. C. ‘No. 25032.
Sample No., 7240-K.)
Liser F1rep: July 9, 1948, Northern Distriet of Ohlo
ALLEGEp SHIPMENT: During June 1946, from P1ttsburgh Pa.
‘PropUcT; 152 cases and 23 crates, each containing approximately 120 assorted

' %ars, of baby soups (lamb, vegetable, chicken, 11ver, and beef) at Youngstown,
hio.

NATURE oF CHARGE : Adulteratmn Section 402 (a) (8), the articles consisted in
whole or in part of deCOmposed substances. The articles were adulterated
"~ while held for sale after shipment in interstate commerce.

DisPOSITION : August 18, 1948. Default decree of condemnation and destruc-
tion. '

' 13498, Adulteration of sausage binder. 'U-. S. v. 1 Barrel * * *, (F, D C. No.
i '24662. Sample No. 9918-K.) i

Liper FIiED: June 2, 1948, Northern District of New York.
~ArrLEeED SHIPMENT: On or about April 9, 1948, by Fearn Labs., from Franklin
- Park, Il , ~
- Provuct: 1 300-pound barrel of sausage binder at Syracuse, N. Y.
LaBeL, IN PAart: “Fearn’s Deluxe A Binder.”
NaTURe oF CHARGE: Adulteration, Section 402 (a) (3), the product was unfit
for food by reason of contamination with a chemical resembling xylene.
DISPOSITION : June 29 1948. Default decree of condemnation and destruction.
13499. Mlsbrandlng of canned tamales. U. S.v. 98 Cases * * * (F. D, C. No.
4658. Sample No. 28345-K.) 4 .
LisEL FILED June 8, 1948, District of New Mexico.

ALLEGED SHIPMENT: On or about September. 6, 1946, by A. A. de la Torre &
Sons, from El Paso, Tex. .

PropucT: 98 cases, each containing 24 1-pound, 3-ounce cans, of tamales at
Las Cruces, N. Mex

LABEL, IN- ParT: ‘“Tamales Best Ever Net Wt, 1 Lb. 8 Ozs Packed by
Whitten Bros. Canning Company, Paris, Texas.”

NATURE oF CHARGE: Misbranding, Section 403 (e) (2), the product failed to.

bear a label containing an accurate statement of the quant1ty of the contbnts
(The product was short-weight.)

Disposition: July 19, 1948. Default decree of condemnation. The product
was destroyed. (Ed1tor s note: In addition to being short-welght the prod-

- uct was also-undergoing progressive decomposition, ) _

13500. Adulteration and misbrandlng of coal-tar color. U. S.v.1 Can * * i."‘.

(F. D. C. No. 28808. Sample No. 24004-K.) o ‘

Liser FiLep: October 14, 1947, District of Minnesota. o

Arrecep SHIPMENT: On or about August 29, 1947, by the Food Materials Corp.,
from Chicago, I11. ‘ ‘

Propuct: 1 can of coal-tar color at St. Paul, an L

LABEL, 1IN PArr: “Verity Brand Net Weight Five Pounds FD&C Blue #1
Certified Food Colors Part of Certified Lot No. C 9527.”

Natuse oF CHARGE: Adulteration, Section 402 (c), the art1c1e contained a- coal-
- tar color other than one from g batch which had been certlﬁed in accordance
with the regulatlons

- ~.



